Gongressional Becord

SEVENTY-FIRST CONGRESS, THIRD SESSION

SENATE
FRIDAY, JANUARY 16, 1931
(Legislative day of Monday, January 5, 1931)

The Senate met at 11 o'clock a. m., on the expiration
of the recess.

Mr. SHEPPARD obtained the floor.

Mr. FESS. Mr. President, will the Senator yield to enable
me to suggest the absence of a quorum?

The PRESIDENT pro tempore. Does the Senator from
Texas yield to the Senator from Ohio for that purpose?

Mr. SHEPPARD. I yield.

Mr. FESS. 1 suggest the absence of a quorum.

The PRESIDENT pro tempore. The clerk will call the
roll.

The Chief Clerk called the roll, and the following Sen-
ators answered to their names:

Ashurst Fletcher Eeyes Sheppard
Barkley Frazier King Shipstead
Bingham George McGill Shortridge
Black Gillett McEKellar Simmons
Blaine Glass McMaster Smith
Borah Glenn McNary Smoot
Bratton Goff Metcalfl Steck
Brock Goldsborough Morrison Stephens
Brookhart Gould Morrow Swanson
Broussard Hale Moses Thomas, Idaho
Bulkley Harris Norbeck Thomas, Okla.
Capper Harrison Norris To
Caraway Hastings Nye Trammell
Carey Hatfield Oddle Tydings
Connally Hawes Partridge Vandenberg
Copeland Hayden Patterson ‘Wagner
Couzens Hebert Phipps Walcott
Cutting Heflin Pittman Walsh, Mass,
Dale Howell Ransdell ‘Walsh, Mont.
Davis Johnson Reed Waterman
Deneen Jones Robinson, Ark. Watson
Dl Eean Robinson, Ind. Wheeler
Fess Eendrick Bchall Willlamson
Mr. McNARY. The junior Senator from Idaho [Mr.

Tromas] and the junior Senator from Oregon [Mr. STETWER]
are necessarily absent attending a meeting of the Com-
mittee on Irrigation and Reclamation.

Mr, BLAINE. I wish to announce that my colleague
the senior Senator from Wisconsin [Mr. La FoLreETTE] iS
unavoidably absent. I ask that this announcemeni may
stand for the day.

The PRESIDENT pro tempore. Ninety-two Senators
have answered to their names. A quorum is present. The
Senator from Texas has the floor.

* Mr. JONES. Mr. President——

The PRESIDENT pro tempore. Does the Senator from
Texas yield to the Senator from Washington?

Mr. SHEPPARD. I yield.

RED CROSS DEMAND FOR CONTRIBUTIONS

Mr. JONES. Mr. President, our people in the State of
Washington are affected by the unemployment situation as
are those in other sections of the country, though possibly
not to the extent which exists in some sections. They are
meeting the situation and they feel that what they are
doing is about all they can possibly do. I have a telegram
from the mayor of Tacoma and also one from a representa-
tive of the Chamber of Commerce of Spokane with refer-
ence to the call on the part of the Red Cross for contribu-
tions. I ask that the two telegrams may be read.

The PRESIDENT pro tempore. Without objection, the
clerk will read, as requested.
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The Chief Clerk read as follows:

[Telegram ]
Tacoma, WasH., January 15, 1931.
Hon. WestEY L. Jones,
Washington, D. C.:

Red Cross national headquarters asking Tacoma for $20,000
account rellef Mississippl Valley famine. Is it not possible for
the United States Government through an emergency appropria-
tion to take care of this relief, and is it possible Government
placing cattle above human beings in relief activities? This
district business conditions are such practically impossible for Red
Cross chapter to ralse this amount. Please advise immediately.

M. G. TENNENT, Mayor.

[Telegram]
BSPoKANE, WasH., January 15, 1931.
Hon. WesLEY L. JoNESs,
United States Senate, Washington, D. C.:

Red Cross, out of national fund of ten million, have called
upon Spokane for $20,000. We are already raising large sums to
handle our own unemployment situation as well as all charities.
Impossible at this time for Spokane to put on special campaign
for Red Cross, as community chest campaign is now on and Red
Cross is one of beneficiarles. Several of our business men suggest
advisability in view of present national condition of Federal Gov-
ernment providing ten million needed for Red Cross. Will appre-
ciate your advise as to feasibility of this idea.

J. A. Forp.

The PRESIDENT pro tempore. The telegrams will be
referred to the Committee on Appropriations.

FACILITIES OF PUGET SOUND NAVY YARD

Mr. JONES. My colleague has received similar telegrams,
I also have a telegram containing a memorial passed by
our State legislature. The memorial is a little premature,
because we have not yet provided for the modernization of
the battleships, but as it is a memorial from our State
legislature I ask that it may be read.

The PRESIDENT pro tempore. The clerk will read, as
requested.

The Chief Clerk read as follows:
[ Telegram]
OvymPIA, WasH,, January 15, 1931,
Senator WesLEY L. JONES, ¢

Senate Chamber, Washington, D. C.:

I have the honor to transmit to you a copy of House Joint
Memorial No. 1 adopted by the Twenty-second Legislature of the
State of Washington, January 15, 1931.

House Joint Memorial No. 1
To the honorable the SECRETARY oF THE NAvY oF THE UniTED

STATES OF AMERICA:

We, your memorialists, the Senate and House of Representatives
of the State of Washington, In legislative session assembled, most
respectfully represent and petition as follows:

Whereas the Congress of the United States has authorized the
modernization of the battleships Mississippi, Idaho, and New
Mezxico, and appropriated necessary moneys therefore; and

Whereas the Puget Sound Navy Yard is in a position to perform
the necessary modernizing work on any of such battleships and
has every facility in readiness for doing it promptly and economi-
cally; and

Whereas this work is urgently needed at the Puget Sound Navy
Yard to stabllize present unemployment and avoid a very serious
unemployment situation now developing at the yard:

Therefore, we, your memorialists, in the name of and for the
people of the State of Washington, do most earnestly and respect-
fully petition and urge you, the honorable Secretary of the Navy,
to allocate at least one of sald battleships to the Puget Sound
Navy Yard for modernization,

The chlef clerk is directed to telegraph a copy of this resclution
to the SBecretary of the Navy, to each of the Senators and Repre-
sentatives in Congress from the State of Washington, to the
Hon. FREpERICE HaLE, of Maine, chairman of the Naval Affairs
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Committee of the United States Senate, and to Hon. FrEp A,
Brrrren, of Illinois, chairman of the Naval Affairs Commitiee of
the House of Representatives.
A, W. CALDER,
Chief Clerk, House of Representatives.
The PRESIDENT pro tempore. The memorial of the leg-

jslature will be referred to the Committee on Naval Affairs.
COMMENTS ON PRECEDING TELEGRAMS AND MEMORIAL

Mr. DILL and Mr. BORAH addressed the Chair.

The PRESIDENT pro tempore. Does the Senator from
Texas yield; and if so, fo whom?

Mr. SHEPPARD. I yield first to the Senator from Wash-
ington, who I think rose first.

Mr. DILL. Mr, President, I want to say that I received
the same telegrams as those received by my colleague., I
wish to state further that I replied to the clerk of the House
of Representatives of the State Legislature of Washington
that, in my judgment, there was little chance or oppor-
tunity for one of these battleships to be modernized in a
Pacific coast navy yard, because it was generally understood
that these ships were going to be modernized in eastern
yards. -

I also desire to say with regard fo the telegrams from
Spokane and Tacoma respecting the Red Cross that it
should not be understood that our people are not willing
to help in every way possible in raising money for the Red
Cross, but there is a limit; and the people of the North-
west, particularly of the cities mentioned, have just about
reached the limit in contributions of this kind. These tele-
grams are the very best evidence that the time has arrived
when the money for Red Cross relief should come out of the
Treasury of the United States and not out of the pockets
of the people of cities and towns that are already burdened
to the limit in taking care of their own problems of charity.

Mr. BORAH and Mr. COPELAND addressed the Chair.

The PRESIDENT pro tempore. Does the Senator from
Texas yield; and if so, to whom?

Mr. SHEPPARD. I yield first to the Senator from Idaho.
I promised him I would do so.

Mr. BORAH. Mr. President, I want to ask the Senator
from Washington a question about the telegrams which
have been read. Do I understand that the purport of these
telegrams is that the cities, having to take care of their
own unemployed, feel that they are unable to respond to the
call of the Red Cross?

Mr. JONES. That is the tenor of these telegrams; that
they have gone to the limit in taking care of the local
situation.

Mr. BORAH. I presume that is a condition which pre-
vails throughout the country very generally. That seems
to ¢ne to have a direct bearing on the amendment soon to
come up for consideration.

PUBLIC-BUILDING PROGRAM

Mr. COPELAND. Mr. President——

The PRESIDENT pro tempore. Does the Senator from
Texas yield to the Senator from New York?

Mr. SHEPPARD. I yield to the Senator from New York.

Mr. COPELAND. Mr. President, I wish to have the at-
tention of the Senator from Utah [Mr. Smoor] and the
chairman of the Committee on Public Buildings and
Grounds, the Senator from New Hampshire [Mr. Keves],

It will be recalled that we had before the Appropriations
Committee the other day Col. Arthur Woods, the director
of the unemployment commission, and the Chief Architect
of the Treasury Department. Both of these men said it is
extremely important that cerfain bills which are now pend-
ing before the Committee on Public Buildings and Grounds
be passed in order to facilitate the building program for
post offices and other public structures. They spoke in
positive terms regarding it. Colonel Woods was very em-
phatic, and the chief architect pointed out the importance
of the immediate passage of these measures.

I should like to know what became of Senate bill 4791,
introduced by the Senator from New Hampshire [Mr.
KevEes] on the 2d of December; Senate bill 5341, introduced
by the Senator from Utah [Mr. Smoor]; and Senate bill
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5342, also introduced by the Senator from Utah [Mr.
Smoor] on the 15th of December, more than a month ago?
The passage of these bills is essential in order that the Gov-
ernment may proceed with its work., They will hasten con-
demnation proceedings and permit the viewing committee
to act and the making of borings and soundings previous to
the taking over of the properties.

I was approached yesterday by somebody from Colonel
Woods’ office to ask why action could not be taken on those
measures. Now, may I ask the Senator from New Hamp-
shire [Mr. KevEs] what has become of these bills and why
they have not been reported to the Senate?

Mr. KEYES. Mr, President, the bills to which the Sena-
tor from New York refers are before the Committee on
Public Buildings and Grounds. It is true I introduced a bill
contemplating the expediting of the program for the con-
struction of public buildings, and a similar bill, in fact an
identical bill, was introduced in the House of Representa-
tives by Mr. ErLLIoTT, chairman of the Committee on Public
Buildings and Grounds of the House. I took up with Mr.
Ervrorr the matter of procedure. It seemed to both of us
that the legislative situation in the Senate was much more
congested than it was in the House, and it was agreed that
he would go ahead, hold hearings on his bill, and get it
out as quickly as he could. We thought no time would be
lost by adopting that program.

The House committee have held hearings; they have re-
ported the bill; it is now on the House Calendar; and Mr.
Eirrorr is making every effort to secure action on the bill.
I have felt that that procedure would not delay the meas-
ures in any way; in fact I thought it would expedite their
consideration as fast as could possibly be done.

I am very anxious, as is the Senator from New York, to
do anything that I possibly can to expedite the public-
building program.

The Senator has referred to a bill relative to condemna-
tion proceedings. There is such a bill, which was introduced
by the Senator from Nebraska [Mr. Norris]l, and which is
before his committee, the Committee on the Judiciary, but I
do not know what action has been taken upon that measure.

Mr. BORAH., Mr. President——

The PRESIDENT pro tempore. Does the Senator from
Texas yield to the Senator from Idaho?

Mr. SHEPPARD. I yield.

Mr. BORAH. The Senator from New Hampshire has
referred to a bill pending before the Judiciary Committee
to provide for more speedy action with reference to condem-
nation proceedings.

Mr. EEYES. Yes.

Mr. BORAH. That bill was referred to a subcommittee,
and the subcommittee on yesterday afternoon, as I under-
stand, agreed upon a report. We expedited the matter as
much as we could. There was a legal question involved
which took some little time to investigate, but it has been
investigated, and the subcommittee, as I have said, has,
agreed upon a favorable report on the bill,

Mr. COPELAND. Mr. President, will the Senator from'
Texas yield to me for a moment more?

The PRESIDENT pro tempore. Does the Senator from
Texas yield further to the Senator from New York?

Mr. SHEPPARD. I yield.

Mr. COPELAND. Colonel Woods pointed out that there
is but one site-viewing committee, which has to travel all
over the United States and has to look at all the sites for
proposed buildings. It is utterly impossible to proceed with
the erection of these buildings uhtil the sites have been
viewed and until soundings have been made. |

So far as I am concerned, I am not willing to wait for the
House to do this or that; we have a responsibility resting
on us; and if we want the building program to go forward
these bills must be passed; otherwise it will be six months
or a year before construction will be undertaken.

I think that the Commitee on Public Buildings and
Grounds should proceed at once to bring forward these bills
so that we may have them before the Senate. Otherwise,
it would seem to me proper fo move that the committee be-
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discharged from the further consideration of the bills and
that they be brought before us. I want it known by every
Senator that I am not expressing my own views alone; I
am stating what the officials of the Government have said
are the things necessary to be done if we are to go forward
with those public buildings. There will be no progress in
the erection of the buildings unless these bills shall be
speedily passed.
EMPLOYEES OF WATER POWER COMMISSION

Mr. BRATTON. Mr. President, will the Senator yield?

Mr. SHEPPARD. I yield to the Senator from New Mexico.

Mr. BRATTON. Mr. President, it will be recalled that in
our discussion of the motion to reconsider the vote by
which the members of the Power Commission were con-
firmed the statement was repeatedly made on the floor of
the Senate that two former employees, Russell and King,
had the right to submit applications for employment under
the new commission and their applications would receive
consideration. Some of us felt then that their applications
would receive scant, if any, consideration. I hold in my
hand an article from this morning’s Washington Post en-
titled “ Old Jobs Not Given Two in Power Fight,” and in
order that the Recorp may be current as to the develop-
ments in this matter I ask that the article may be printed
in the REecorb.

The PRESIDENT pro tempore.
50 ordered.

The article referred to is as follows:

OLD JOBS NOT GIVEN TWO IN POWER FIGHT—BODY REINSTATES ALMOST
ALL FORMER EMPLOYEES EXCEPT RUSSELL AND KING—STAND CHANGE
UNLIKELY
Almost all the former employees of the Power Commission were

put back to work yesterday, but prominently absent from the

list were the names of William V. Eing, chief accountant, and

Charles A. Russell, solicitor.

Their dismissal by Chairman Smith and Commissioners Draper
and Garsaud, of the new commission, led to the most outstanding
difference of opinion between the Senate and President Hoover
since the latter took office.

The Senate, after days of debate, during which it was charged
Russell and King were dismissed because they opposed the power
interests, asked the President to send the names of the new com-
missioners back for reconsideration. Mr. Hoover flatly declined.

From the attitude of commission members it is not expected
Russell and King will get their positions back. Members said
action would likely be taken within a month in naming an
accountant and solicitor to take their places.

All but two of the employees under civil service were reemployed
on a permanent basis, but none of the five executive heads of the
commission were chosen.

In addition to the posts held by Russell and King, the other
executive posts include general counsel, chief engineer, and secre-
tary, once the office held by Frank E. Bonner,

The position of general counsel has been vacant for several
months because of death. The present acting chief engineer, Col.
M. C. Tyler, was assigned to the former commission by the War
Department and is being retained by the present commission
while it organizes its force. Two of the minor employees were
reappointed upon a temporary basis for 30 days. They were F. W.
Griffith, chief clerk of the old commission, and Miss V. M. Crosett,
secretary to former Solicifor Russell. No explanation was given
for the temporary appointments.

The commission made the permanent appointments, Chair-
man Smith sald, to end uncertainty in the minds of civil-service
employees, all of whom were given 30 days of temporary em-
ployment when the commission took over its duties.

The action was taken by four members, as Commissioner Mec-
Ninch was absent because of illness. Commissioner Williamson
said McNinch had approved the plans.

BOULDER CANYON DAM

Mr. ASHURST and Mr. NORRIS addressed the Chair.

The PRESIDENT pro tempore. Does the Senator from
Texas yield; and if so, to whom?

Mr. SHEPPARD. I promised the Senator from Arizona
that I would yield first to him.

Mr. ASHURST. I thank the Senator.

Mr. President, I have just read an editorial in the Wash-
ington Post in its issue of this morning respecting an inter-
esting subject. It is a well-written editorial, and I do not
take any exception to the conclusion which the author of the
editorial draws as to the United States attempting to pur-
chase lands belonging to a foreign power. Every individual
is entitled to draw his own conclusions; but I do object to
the conclusion which the able editorial writer draws respect-

Without objection, it is
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ing the law on the question of the waters of the Colorado
River., The editorial, inter alia, says:

International law is unmistakably in favor of Mexico’s right to
demand that the United States, in building the Black Canyon Dam,
shall not stop or divert the natural flow of the Colorado River.
This rule of international law is thus stated by Oppenhelm
(vol. 1, 4th ed. p. 253).

Nomenclature shifts rapidly; that proposed dam is now
called by another name. It was once called the Boulder
Dam.

This particular question has been the subject of consid-
erable debate in the Senate, and on December 10, 1928, I
spoke in part as follows:

Mr. AsHUrsT. Mr. President, the junior Senator from Arizona

[Mr HaypeEn] spoke at length upon the pending bill, and with

reference to his amendment proposing some equitable divi-

sion of the waters of the Colorado River. During the course of his

address he was interrogated by the Senator from Idaho [Mr.
Borag] as follows:

“As a proposition of law, let us assume the Senator is correct;
but if that is true, are not the advocates of the bill taking the risk
here and not the State of Arizona? "

To which my colleague made reply:

“Mr, HaypEN. That is a correct assumption; but the last
that the State of Arizona wants to do, and the last thing that the
people of any of the seven States want to do, is to throw this con-
troversy into long-drawn-out litigation in the courts.”

Mr. President, my colleague, in giving expression to such senti-
ments, reached a high peak of statesmanship, and I join with him
in the statement that the last Arizona desires to do is to
resort to the courts, But if Arizona’s constitutional rights and her
valuable resources are to be taken from her without her consent
and without due compensation, she has no other course to
except to retire behind the ramparts of the Federal Constitution
and in the courts secure that meed of justice which the Congress
would deny if it passed this bill in this form.

Some misconception exists as to what rights, if any, the Re-
public of Mexico has in or to the waters of the Colorado River.
The United States has no treaty with Mexico respecting a division
or a distribution of any of the waters of the Colorado River, and
the United States would not be an independent sovereign power,
but would indeed be a vassal nation, if any other nation could
compel the United States, in the absence of treaty, to send to
such other nation any of the waters originating in the United
Btates.

Down through the years, down through the centuries, from the
earliest writers on law to this day, it is agreed that a nation would
not be an independent, sovereign nation, but would be a vassal
nation, if it were required, in the absence of treaty commitments,
to send any of its water to a foreign nation.

I shall now read an opinion delivered by Attorney General Jud-
son Harmon on this question. It is dated Washington, D. C,
December 12, 1895.

I request permission to include in the Recorp at this point
the opinion of the Attorney General, and also a letter signed
by Mr. Frank L. Polk, Acting Secretary of State, dated July
17, 1919, in which, inter alia, he says:

In reply you are informed that the United States and Mexico
have never concluded an agreement relative to the distribution
and use of the waters of the Colorado River for irrigation pur-

poses.

The PRESIDENT pro tempore. Without objection, the
opinion and letter referred to by the Senator from Arizona
will be printed in the REcorb.

The opinion and letter are as follows:

[Opinion of the Attorney General]
THE ATTORNEY GENERAL TO THE SECRETARY OF STATE

DEPARTMENT OF JUSTICE,
Washington, D. C., December 12, 1895.

Sir: I have the honor to acknowledge the receipt of your letter
of the 5th ultimo, in which you refer to the concurrent resolution
of Congress passed April 29, 1890, providing for negotiations with
the Government of Mexico with a view to the remedy of certain
difficulties mentioned in the preamble of such resolution which
arise from the taking of water for irrigation from the Rio Grande
above the point where it ceases to be entirely within the United
States and becomes the boundary between the United States and
Mexico. I have also the copy which you inclose of the note of
the Mexican minister to yourself, dated October 21, 1895, in which
he states at length the position taken by his Government.

You say:

“The gagotlstiom with which the President, acting through the
Department of State, 1s charged by the foregoing resolution can
not be intelligently conducted unless the legal rights and obliga-
tions of the two Governments concerned and the responsibility of
either, if any, for the disastrous state of things depicted in the
Mexican minister's letter are first ascertained.”

I have the honor, therefore, to call your atiention to the legal
propositions asserted in Mr. Romero's letter and to inquire
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whether, In your judgment, those propositions correctly state the
law applicable to the case. In other wo

(1) Are the provisions of article 7 of the treaty of February 2,
1848, known as the treaty of Guadalupe Hidalgo, still in force so
far as the River Rio Grande is concerned, either because never
annulled or because recognized and reaffirmed by article 5 of the
convention between the United States and Mexico of November
12, 18847

(2) By the principles of international law, independent of any
special treaty or convention, may Mexico rightfully claim that the
obstructions and diversions of the waters of the Rlo Grande in the
Mexican minister's note referred to are violations of its rights
which should not continue for the future and on account of which,
so far as the past is concerned, Mexico should be awarded adequate
indemnity?

I reply as follows: .

(1) Article 7 of the treaty of Guadalupe Hidalgo, while it was
declared to have been rendered nugatory for the most part by the
first clause of article 4 of the treaty concluded December 30, 1853,
and proclaimed June 30, 1854, was, by the second clause thereof,
reaffirmed as to the Rlo Grande (now Rio Bravo del Norte) below
the point where, by the lines as fixed by the latter treaty, that
river became the boundary between the two countries. BSaid
article 7 is recognized as still in force by article 5 of the conven-
tion concluded November 12, 1884, and proclaimed September 14,
1886.

So far, therefore, as it affects the subject now in hand, said
article 7, in my opinion, is still in force. I am unable, however, to
agree with the minister in the interpretation which he gives it.

His statement is that the city of El Paso del Norte has existed for
more than 300 years, during almost all of which time its people
have enjoyed the use of the water of the Rio Grande for the irri-
gation of their lands. As that city and the districts within its
jurisdiction did not need more than 20 cubic meters of water per
second, which was an almost infinitesimal portion of the volume
of water, even in times of severest drought, they had sufficient
water for their crops until about 10 years ago, when a great many
trenches were dug in Colorado, especially in the St. Louis Valley,
and in New Mexico, through which the upper Rio Grande and
its afluents flow, so greatly diminishing the water in the river at
Paso that except when rains happen to be abundant there is
scarcity of water from the middle of June until March. In 1894
the river was entirely dry by June 15, so that no crops could be
raised, and even fruit trees began to wither. The result has been
to reduce the price of land and cause great hardships to the
people, whose numbers in Paso del Norte, Zaragozza, Tres Jacalles,
Guadalupe, and San Ignacio diminished from 20,000 in 1875 to
one-half that number in 1894.

The minister further states that from a report of the assistant
quartermaster general, addressed to the general in chief of the
United States Army, dated September 5, 1850, it appears that
Captain Lowe (meaning Love), United States Army, ascended the
river in a vessel to a point several kilometers above Paso del Norte,
showing that it was then navigable at that place. The minister
has been misinformed. The original report, which is before me
now, shows that Captain Love was instructed to carry “to the
highest attainable point in the Rio Grande ” his small keel boat,
which *drew, with her crew, provisions, arms, ete., on board, 18
inches of water.” He found this point at some * impossible falls "
which he names “ Brookes Falls.” C around them *“the
skiff which had accompanied his boat,” he rowed 47 miles farther
to other falls, which he named “ Babbitts Falls.” Beyond this
point he “found it impossible to proceed with the skiff, either by
land or water,” and it was “about 150 miles by land below El

The minister contends that the irrigation ditches in Colorado
and New Mexico, which result in diminishing the flow of water at
El Paso, come within the treaty prohibitions of “ any work that
may impede or interrupt, in whole or in part, the exercise of this
right " (of navigation), because, as he says, “ nothing could im-
pede it more absolutely than works which wholly turn aside the
waters of these rivers.” But Article VII is limited in terms to
“the part of the Rio Bravo del Norte lying below the southern
boundary of New Mexico.” Article IV of the treaty of 1853 con-
tinues the provisions of sald Article VII in force “only so far as
regards the Rio Bravo del Norte below the initial of said boundary
provided in the first article of this treaty.” It is that part alone
which is made free and common to the navigation of both coun-
tries and to which the various prohibitions apply. It is plain that
neither party could have had, in framing these restrictions, any
such intention as that now suggested.

The fact, if such it were, that the parties did not think of the
possibility of such acts as those now complained of would not
operate to restrain language sufficiently broad to include them;
but the terms used in the treaty are not fairly capable of such
a construction. They naturally apply only to the part of the
river with which the parties were dealing and to such works alone
as either party might construct on its own side if not restrained.
Though equally divided, in theory, between the two nations, where
it is their boundary, the river is, in fact, a unit for purposes of
navigation, and therefore the treaty required the consent of both
for the construction of * any work that may impede or interrupt ™
navigation, even though it should be * for the purpose of favoring
new methods of navigation.” (Art. VIL.) TUp to the head of navi-
gation no such work could have been constructed save by one of
the two Governments or by its authority. The prohibition was,
therefore, appropriately made applicable to them alone and not to
the citizens of either, “mneither shall, without consent of the
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others, construct, etc.” Above the head of navigation, where the
river would be wholly within the United States, different rules
would apply within the United States, different rules would apply
and private rights exist which the Government could not control
or take away save by exercise of the power of eminent domain, so
that clear and explicit language would be required to impose upon
the United States such obligation as would result from the con-
struction of the treaty now suggested.

Moreover, the only right the treaty professed to create or pro-
tect with respect to the Rio Grande was that of navigation. The
claim now made is for injuries to agriculture alone at places far
above the head of navigation. Captain Love, in the report referred
to, said, “ The mouth of Devils River, which is about 100 miles
below the mouth of the Puerco (Pecos) and 617 above Ringgold
Barracks, is the head of steamboat navigation,” and that “ with
some difficulty ” navigation by keel boats was possible “ to a point
56 miles above the ‘Grande Indian Crossing,’ or about 283 miles
above the mouth of Devils River.” So far as appears, the large
and numerous tributaries below El Paso supply a sufficient volume
of water for the needs of navigation.

In fact, the part of the treaty now under consideration merely
expresses substantially the same rights and duties which inter-
national law would imply from the fixing of the middle of the
river as the boundary, viz, free navigation of the entire stream
below the point where it becomes common to both nations with-
out any levy or exaction or the construction of any work which
might impede navigation without the consent of both.

In my opinion, therefore, the claim now made by Mexico finds
no support in the treaty. On the contrary, the treaty affords an
effective answer to the claim by the well-known rule that the ex-
pression of certain rights and obligations in an agreement implies
the exclusion of all others with relation to the same subject.

It is not necessary, in order to bring this principle into play,
that it shall appear that either party, or both, actually thought of
the particular matter whose exclusion is asserted, although that
fact, when it appears, may serve to emphasize the inference. I am
not advised whether the subject of the use of the water of the
Rio Grande for irrigation was mentioned during the negotiations
or not, but it is stated that such use had long been made by the
Mexicans, and it was known that agriculture could not be car-
ried on in that region without it. It was known, too, certainly to
Mexico, that this necessity existed also throughout the entire
region watered by the upper Rio Grande and its tributaries; for, as
a Province of Spain and then as an independent nation, Mexico
had included both New Mexico and Colorado, and from the inde-
pendence of Texas in 1836 down to the treaty of 1848 Mexico’s
eastern boundary was the Rio Grande to its source. By this treaty
Mexico ceded to the United States the territory west of the Rio
Grande and north of the southern boundary of New Mexico, just
as she had abandoned to Texas all the territory east of that river,
without any reservations, restrictions, or stipulations concerning
the river except those above mentioned.

Settlements had long existed in the region of Santa Fe, and the
probability of the ultimate settlement of the entire territory along
the Rio Grande must have been apparent to both parties. Yet the
treaty made no attempt to create or reserve to Mexico or her citi-
zens any rights or to impose on the United States or their citizens
any restraints with respect to the use of water for irrigation,
although rights of property in the territory were secured to all
Mexicans, whether established there or not. (Art. 8.)

The treaty of 1848 was a treaty of peace, and a different rule for
the construction of such treaties is laid down by some writers.
(Vattel, Law of Nations, Chitty's edition, p. 433.) If it be sug-
gested that the circumstances under which this treaty was made
bring its terms, as against the United States, within the opera-
tion of such rule, it is a sufficlent answer that, even if the exist-
ence of the rule be acknowledged, it simply subjects provisions in
favor of the United States to strict construction. Like all rules of
construction, it has no application except in cases of doubtful
meaning of language used and can not be made the means of
introducing new terms. Morever, the United States paid.
$15,000,000 for the territory acquired by the treaty (art. 12); and
by the treaty of 1853, which was not a treaty of peace, Mexico
ceded further territory in consideration of $10,000,000 (art. 3), re-
peating without enlarging the stipulations of the former treaty as
to rights on the Rio Grande.

(2) I have given my opinion of the construction and effect of
the treaty, because it is responsive to your general request, though
not to your specific questions. That opinion, perhaps, in strict-
ness makes it unnecessary for me to consider your second ques-
tion; but as that question is not put alternatively or conditionally,
I proceed. :

gn extended search affords no precedent or authority which has
a direct bearing.

There have been disputes about the rights of navigation of in-'
ternational rivers but they have been settled by treaty. (For a,
list of such treaties see Heffter, Droit Int., Appendix VIIL) The'
subject 1s fully discussed by Hall (Int. Law, sec. 38), who denies
that the people on the upper part of a navigable river have a.
natural right to pass over it through foreign territory to its mouth.
Now, if such right be conceded, no aid is afforded for the present
inquiry, because use for navigation, being common, would not
curtail use by the proprietary country, while in the case now pre-
sented, there not being enough water for irrigation in both coun-
tries, the question is which shall yield to the other.

It is stated by some authors that an obligation rests upon every!
country to receive streams which naturally flow into it from other'
countries, and they refer to this as a natural international servi-
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tude. (HefTter, Droit Int. sec. 43; 1 Phillemore, Int. Law, p. 303.)
Others deny the existence of all internmational servitudes apart
from agreement in some form. (Letters of Grotius quoted 2 Hert.,
p. 106; Kluber, Droit des Gens Moderne, sec. 139; Bluntschli, Droit
Int. Cod.; Woolsey’'s Int. Law, sec. 58; 1 Calvo, Droit Int., sec. 556.)

Such a servitude, however, if its existence be conceded, would
not cover the present case or afford any real analogy to it. The
servient country may not obstruct the stream so as to cause the
water to back up and overfiow the territories of the other. The
dominant country may not divert the course of the stream so as
to throw it upon the territory of the other at a different place.
(See authorities, supra.) In either of such cases there would be
a direct invasion and injury by one of the nations of the terri-
tory of the other. But when the use of water by the inhabitants
of the upper country results in reducing the volume which enters
the other it is a diminution of the servitude. The injury now
complained of is a remote and indirect consequence of acts which
operate as a deprivation by prior enjoyment. So it is evident that
what is really contended for is a servitude which makes the lower
country dominant and subjects the upper country to the burden
of arresting its development and denying to its inhabitants the use
of a provision which nature has supplied entirely within its own
territory.

Such a consequence of the doctrine of international servitude is
not within the 1 used by any writer with whose works I
am familiar and could not have been within the range of his
thought without finding expression.

Both the common and the civil law undertake to regulate the
use of the water of navigable streams by the different persons
entitled to it. Neither has fixed any absolute rule but leaves each
case to be decided upon its own circumstances. But I need not
enter upon a discussion of the rules and principles of either sys-
tem in this regard, because both are municipal and, especially as
they relate to real property, can have no operation beyond na-
tional boundaries. (Creasy, Int. Law, p. 164.) So they can only
settle rights of citizens of the same country interesse. The ques-
tion must therefore be determined by considerations different from
those which would apply between individual citizens of either
country. Even if such a question could arise as a private one
between citizens of the country and those of another, it is not so
presented here. The mere assertion of the clalm by Mexico would
make it a national one, even if it were of a private nature. (Gray
v. U. 8, 1C. Cls. R. 391-392.) But the use of water complained of
and the resulting injuries are general throughout extended regions,
80 that eflects upon individual right can not be traced to indi-
vidual causes, and the claim i{s by one nation against the other
in fact as well as form.

The fundamental principle of international law is the absclute
sovereignty of every nation as against all others within its own ter-
ritory. Of the nature and scope of sovereignty with respect to
judicial jurisdiction, which is one of its elements, Chief Justice
Marshall said (Schooner Exchange v. McFaddon, 7 Cranch, p. 136) :

“ The jurisdiction of the nation within its own territory is nec-
essarily exclusive and absolute. It is susceptible of no limitation
not imposed by itself. Any restriction upon it, deriving validity
from an external source, would imply a diminution of its sover-
eignty to the extent of the restriction, and an investment of that
soverelgnty to the same extent in that power which could impose
such restrictions.

“All exceptions, therefore, to the full and complete power of a
nation within its own territories must be traced up to the consent
of the nation itself. They can flow from no other legitimate
source.”

It would be entirely useless to multiply authorities. So strongly
is the principle of general and absolute sovereignty maintained
that it has even been asserted by high authority that admitted
international servitudes cease when they conflict with the neces-
sities of the servient state. (Bluntschll, p. 212; see criticism by
Creasy, p. 258.) Whether this be true or not, its assertion serves
to emphasize the truth that self-preservation is one of the first
laws of nations. No believer in the doctrine of natural servitudes
has ever suggested one which would interfere with the enjoyment
of a nation within its own territory of whatever was n to
the development of its resources or the comfort of its people.

The immediate as well as the possible consequences of the right
asserted by Mexico show that its recognition is entirely Inconsist-
ent with the sovereignty of the United States over its national
domain. Apart from the sum demanded by way of indemnity for
the past, the claim involves not only the arrest of further settle-
ment and development of large regions of the country, but the
abandonment, in great measure at least, of what has already been
accomplished.

It 1s well known that the clearing and settlement of a wooded
country affects the flow of streams, making it nol only generally
less, but also subjecting it to more sudden fluctuations between
greater extremes, thereby exposing inhabitants on their banks to
increase of the double danger of drought and flood. The principle
now asserted might lead to consequences in other cases, which
need only be suggested.

It will be remembered that a large part of the territory in ques-
tion was public domain of Mexico and was ceded as such to the
United States, so that thelr proprietary as well as their sovereign
rights are involved.

It is not suggested that the injuries complained of are or have
been in any measure due to wantonness or wastefulness in the use
of water or to any design or intention to injure. The water is
simply insufficient to supply the needs of the great stretch of arid
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country through which the river, never large in the dry season,
flows, giving much and receiving little.

The case presented is & novel one. Whether the circumstances
make it possible or proper to take any action from considerations
of comity is a question which does not pertain to this department;
but that question should be decided as one of policy only, because
in my opinion the rules, principles, and precedents of international
law impose no liability or obligation upon the United States.

Very respectfully,
Jupson HARMON,

Attorney General.

[Letter of Hon. Frank L. Polk]

DEPARTMENT OF STATE,
Washington, July 17, 1919.

My DEar Me. KingAm: I acknowledge receipt of your letter of
July 10, 1919, in which you state that the House Committee on
Irrigation of Arid Lands desires for use in connection with the
consideration of H. R. 6044, introduced by Mr. Eettner, for the
relief of the Imperial Valley irrigation district, to be furnished
with copies of any treaties which this country may have with
Mexico bearing upon the question of the use of waters taken from
the Colorado River for the reclamation of lands in the respective
countries, and also coples of any official correspondence pertain-
ing to the subject matter. I am advised that in a telephonic con-
versation with the solicitor’s office of the department you have
modified your request for information as to official correspondence
and have explained that your principal desire is to obtain copiles
of pertinent treaties, and that for the present you would be satis-
fled to receive merely brief reference to correspondence in the
matter.

In reply you are informed that the United States and Mexico have
never concluded an agreement relative to the distribution and use
of the waters of the Colorado Rlver for lrrigation purposes. In
1912 this Government proposed to the Government of Mexico the
concluding of a convention providing for the appointment of a
commission *“to study, agree upon, and report” the bases of dis-
tribution and appropriation of the waters of this river, the findings
of the commission, if and when approved by the two Governments,
to be embodied in a treaty. After an exchange between the Gov-
ernments of several draft conventions a form of convention seems
to have been practically agreed upon in May, 1913, but apparently
because of the strained relations between this Government and
the so-called Huerta administration in Mexico the convention was
never signed, and the matter has since been in abeyance.

As having some possible bearing upon this question, in which
your committee is interested, I inclose herewith copies of the fol-
lowing treaties between the United States and Mexico:

The treaty of Guadalupe Hidalgo, of 1848, inviting attention to
the provisions of articles 5, 6, and 7.

The treaty of 1853, known as the Gadsden treaty, inviting atten-
tion to the provisions of articles 1 and 4.

The boundary convention of 1884.

The boundary convention of 1889, together with the conventions
of 1895, 1896, 1897, 1898, 1899, and 1900, extending the provisions
of the said convention of 1889.

As of further interest to your committee, there is also inclosed
herewith a copy of a note from the Mexican Embassy, dated No-
vember 27, 1901, in which complaint is made of the alleged diver-
sion of water from the Colorado River by the Imperial Canal

, of Los Angeles, Calif. It will be observed that this com-
plaint is based on alleged contravention of the provislons of the
said treaties of 1848 and 1853. The department’s records appear to
show that this complaint was communicated to the Attorney Gen-
eral, and that the conditions therein complained of formed the
basis of a report made by Mr. Marsden C. Burch, a special attorney
of the De; t of Justice, which report was forwarded to this
department by the Department of Justice on September 28, 1908,
with the suggestion that because of the nature and bearings of
the subject thereof, and because of the interests of various de-
partments of the Government in that subject, it might be desir-
able to print the report for the information and use of the depart-
ments concerned. Accordingly, the report was transmitted to
the Director of the Geological Survey on October 14, 1903, with the
statement that it was so transmitted because the subject thereof
appeared to be connected with the work of his bureau and in
the hope that he might find it desirable to print it for the infor-
mation and use of the departments concerned. The Director of
the Geological Survey replied on October 17, 1803, that it was pro-
posed to embody the report in the Second Annual Report of the
Reclamation Service.

I am, my dear Mr. Kinkald, sincerely yours,

Frank L. PoLE,
Acting Secretary of State
PAID PROPAGANDA OF COLLEGE PROFESSORS

Mr. NORRIS. Mr. President——

Mr. SHEPPARD. I yield to the Senator from Nebraska.

Mr. NORRIS. If the Senator from Texas will kindly
yield, I desire to have the clerk read an editorial appearing
in this morning’s Washington Herald entitled “ Time to
Clean House.”

The PRESIDENT pro tempore. Without objection, the
editorial will be read. 4
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The Chief Clerk read as follows:

[From the Washington Herald of January 18, 1931]
TIME TO CLEAN HOUSE

The Association of American University Professors has rather
belatedly adopted a resolution that any member of the assoclation
who testifies or speaks in public on behalf of any organization
or individual paying him a retainer fee must make public the fact
that he is being paid.

It is more than two years now since the testimony in the power
investigation before the Federal Trade Commission brought out
numerous instances of college professors on Power Trust pay rolls,
and, all things considered, it appears that the educational world
has been pretty lax in taking cognizance of the situation. How-
ever, this particular association has acted, if belatedly. Better late
than never.

The ethics of some of our institutions of learning appear to have
changed during the past decade and a half, and not for the better.
One of the earliest instances of the now seemingly popular pastime
whereby college professors collect double pay for spreading cor-
poration gospel occurred in New England about 15 years ago. In
this particular instance it was a railroad company which had sub-
sidized the professor, not the Power Trust, but the principle is
exactly the same.

The university with which this particular man happened to be
connected had then, if not now, a serious view of its duty to the
public. He was dismissed summarily from his university chair,
and his frlends learned of it not only through the press but
through announcements on his behalf that he had become
engaged in the practice of law.

So far as the Herald is aware not one of the college professors
who were shown in the Federal Trade Commission hearings to be
tarred with the corporation stick has been dismissed from his
post. And if any other educational tion than the A. A.
TU. P. has spoken upon the matter, it has done it rather sotto voce.

REPORTS OF COMMITTEE TO AUDIT AND CONTROL THE CONTINGENT
EXPENSES OF THE SENATE

Mr. DENEEN. Mr. President——

Mr. SHEPPARD. 1 yield to the Senator from Illinois;
and after this I shall ask to be permitted to proceed.

Mr. DENEEN. Out of order, I ask unanimous consent to
submit several reports from the Committee to Audit and
Control the Contingent Expenses of the Senate, and I ask
that each in turn be reported to the Senate for immediate
consideration.

The PRESIDENT pro tempore. Without objection, the
reports will be received.

FUNERAL EXPENSES OF THE LATE SENATOR GREENE

Mr. DENEEN. From the Committee to Audit and Control
the Contingent Expenses of the Senate I report back favor-
ably without amendment Senate Resolution 385, to pay cer-
tain expenses incident to the funeral of the late Senator
Frank L. Greene, of Vermont, submitted by Mr. DaLE on the
5th instant, and I ask unanimous consent for its immediate
consideration.

There being no objection, the resolution was read, consid-
ered by the Senate, and agreed to, as follows:

Resolved, That the Secretary of the Senate hereby is authorized
and directed to pay from the contingent fund of the Senate the
actual and necessary expenses incurred by the committee ap-
pointed by the Vice President in arranging for and attending
the funeral of the Hon. Frank L. Greene, late a Senator from the
State of Vermont, upon vouchers to be approved by the Com-
mittee to Audit and Control the Contingent Expenses of the
Benate.

SARAH L. CARTER

Mr. DENEEN. From the Committee to Audit and Control
the Contingent Expenses of the Senate I report back favor-
ably without amendment Senate Resolution 399, to pay
Sarah L. Carter a sum equal to six months' compensation of
the late William H. Taylor, submitted by Mr. WaTrson on the
13th instant, and I ask unanimous consent for its imme-
diate consideration.

There being no objection, the resolution was read, consid-
ered by the Senate, and agreed to, as follows:

Resolved, That the Secretary of the Senate hereby is authorized
and directed to pay from the appropriation for miscellaneous
items, contingent fund of the Senate, fiscal year 1930, to Sarah L.
Carter, aunt of William H. Taylor, late a laborer of the Senate
under supervision of the Sergeant at Arms, a sum equal to six
months’ compensation at the rate he was receiving by law at the
time of his death, said sum to be considered inclusive of funeral
expenses and all other allowances.
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INVESTIGATION OF WHEAT s%ﬁ BREAD PRICES AND CERTAIN
RS

Mr, DENEEN. From the Committee to Audit and Con-
trol the Contingent Expenses of the Senate, I report back
favorably, with an amendment, Senate Resolution 374, re-
questing the Committee on Interstate Commerce to investi-
gate and report to the Senate the reasons for the failure of
the price of bread to reflect the decline in the price of wheat
and flour submitted by Mr. WacNer on December 16, 1930.
I ask unanimous consent for the immediate consideration of
the resolution.

The PRESIDENT pro tempore. Is there objection to the
present consideration of the resolution? The Chair hears
none.

Mr. McNARY. Mr. President, the resolution as originally
introduced and referred to the Committee on Agriculture
and Forestry, authorized this investigation to be made by
the Interstate Commerce Committee. The Committee on
Agriculture and Forestry subsequently decided the investi-
gation should more appropriately be made by it, and to
carry out that action I propose the following amendment,
namely, on page 1, line 1, strike out the words “ Committee
on Interstate Commerce” and insert in lieu thereof the
words “ Committee on Agriculture and Forestry.”

The amendment was agreed to.

The PRESIDENT pro tempore. The amendment pro-
posed by the Committee to Audit and Control the Con-
tingent Expenses of the Senate will be reported.

The Chief Clerk read as follows:

Resolved further, That the committee is further authorized and
directed to investigate and to report to the Senate the reasons
why whole-wheat flour is higher in price than white flour and
why brown and unrefined sugars are higher in price than white

and refined sugars, and particularly whether such conditions are
a result of a combination in restraint of trade.

Mr., WALSH of Montana. Mr. President, I inquire of the
chairman of the Committee on Agriculture and Forestry if
that investigation is likewise to cover the reason why the
reduction in the price of wheat is not reflected in the price
of flour generally?

Mr. McNARY. If fully covers that field. !

The PRESIDENT pro tempore. The question is on
agreeing to the amendment of the committee.

The amendment was agreed to. $

- The resolution as amended was agreed to, as follows:

Whereas the price of wheat has undergone a precipitate decline
during the past year; and

Whereas the price of flour has likewise declined; and

Whereas the retail price of bread has not reflected the decline
in the price of wheat and flour: Therefore be it

Resolved, That the Committee on Agriculture and Forestry of
the Senate, or a duly authorized subcommittee thereof, is author-
ized and directed to investigate and report to the Benate the
reasons for the faillure of the price of bread to reflect the decline
in the price of wheat and flour, and particularly whether such
fallure is a result of a combination in restraint of trade.

Resolved further, That the committee is further authorized and
directed to investigate and report to the Senate the reasons why
whole-wheat flour is higher in price than white flour and why
brown and unrefined sugars are higher in price than white and
refined sugars, and particularly whether such conditions are a
result of a combination in restraint of trade.

For the purposes of this resolution such committee or subcom-
mittee is authorized to hold hearings and to sit and act at such
times and places as it deems advisable; to employ experts and
clerical, stenographic, and other assistance; to require by sub-
pena or otherwise the attendance of witnesses and the produc-
tion of books, papers, and documents; to administer oaths and
to take testimony and to make all necessary expenditures as it
deems advisable.

The cost of stenographic services to report such hearings shall
not be in excess of 25 cents per hundred word